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BARNES, J., FOR THE COURT:
1. Barry Stephan Townsend was convicted of one count of rape and two counts of sexud battery in
the Circuit Court of Lee County on February 18, 2004. He was sentenced to ninety-five years in the

custody of the Missssppi Department of Corrections, with twenty years suspended. Aggrieved by the



verdict of the jury, Townsend gppeded. Finding no merit to hisarguments, we afirmthe judgment of the
tria court.
FACTS

12. D.l. tedtified that on August 12, 2002, she was waking along the road on her way from New
Albany to Pontotoc to surprise her boyfriend a work and have lunch with him. D.I. did not have acar,
so her planwasto wak down the road until she was able to catch aride withapasserby. Shetedtified that
when Townsend pulled over to offer her aride, she offered him five dollars to drive her to Pontotoc.
Townsend responded that he first had to drop off a passenger, but that he would then drive her to
Pontotoc. D.l. agreed and accepted the ride with Townsend.

13. D.I. tedtified that after she entered the car, Townsend drove tothe house of afriend, where he used
the five dollars she gave himto purchase crack cocaine. D.I. and Townsend both smoked crack cocaine,
and then got back into Townsend' s vehicle and proceeded to a gas station, where Townsend purchased
beer. At the indgstence of his passenger, Townsend then drove to a home where he dropped off the
passenger. D.l. tegtified that, when they reached the home, Townsend and the passenger became
embroiled in aviolent argument over the beer. The behavior of the men frightened D.l., and she ran off

downtheroad. Seeing this, Townsend quickly drove out to D.I. and convinced her to get back inthe car.

14. At this point, D.l. and Townsend were adone in the car, presumably driving to Pontotoc. D.I.
testified that she became increasingly concerned that Townsend was driving in the wrong direction, and
asked to be let out of the car. Townsend refused, began to physically and verbdly assault D.l., and then
proceeded to an abandoned gravel road. D.I. testified that Townsend parked the car and forced her to

perform oral sex. For the next “four or five hours,” Townsend continualy forced her to have bothoral and



vagind sex with himin the car. At one point, D.l. damsthat Townsend raped her onthe hood of the car,
inplainview of passng cars. When it wasnearly dark, D.l. managed to escapeinto thewoods. However,
Townsend quickly found her, dragged her through the woodsto the car, and hit her onthe head and in the
chest. Findly, after dark, Townsend and D.I. returned to the house where Townsend had previoudy
dropped off his passenger. D.I. testified that there was an ol der maninthe house whenthey returned; she
attempted to signal to him for help, but stopped short because Townsend had threatened to kill her if she
notified anyone of what had happened. Townsend then took D.I. to a bedroom where he forced her to
have ana sex with him. D.I. tedtified that Townsend then fell adegp, whereupon she exited the bedroom,
taking Townsend's cell phone with her so that she could identify him to authorities.
5. After leaving the bedroom, D.I. was able to convince the older man in the house to drive her toa
nearby gas dation. She attempted to phonefor hel p from the gation, but the phone was broken. Shethen
went across the street to an unoccupied house, where she waited until a customer arrived at the gas station.
The customer drove D.1. to her mother’s house. Later, D.I. led police to the house where she clamed
Townsend had taken her. After marking the location and securing a search warrant, the police returned
to the house to execute the warrant. Townsend was present at the house whenthe police arrived and was
taken into custody.
T6. OnFebruary 18, 2004, Townsend stood trid for sexud battery and rgpe. The jury convicted him
on dl counts. Townsend then perfected this apped, daming that he did not recelve effective assstance
of counsd at trid, and that the trid judge erred in admitting a stolen car report into evidence.

|. WHETHERTOWNSEND’'SRIGHT TOAFAIRTRIAL WASPREJUDICED

BECAUSE HIS TRIAL ATTORNEY FAILED TO PROVIDE
CONSTITUTIONALLY EFFECTIVE ASSISTANCE OF COUNSEL



q7. Townsend arguesthat histrid counsel did not provide conditutiondly effective assi stance because,
Townsend dams, he was unaware that he wasto stand trid on February 17, 2004; because counsd’s
opening statement was too short; because counsd faled to object during the direct examination of D.1.;
because counsd appeared to bolster the testimony of D.I.; because counsd faled to make other
objections; and because counsdl faled to cdl withessesand put on evidence in Townsend' s defense. The
State counters that Townsend did not stand trial on February 17, but instead the next day. The State
argues that defense counsel’ s opening statement presented a plausible defense theory of consensud sex;
that counsel made proper and strategic objections throughout the trid; that counsd did not bolster D.I.'s
testimony but instead attacked her credibility; and that Townsend has not, even with different counsd,
indicated which witnesses should have been called or what evidence could have been admitted in his
defense. In sum, the State argues that Townsend has not met the heavy burden that is required to show
ineffective assstance of counsel on direct apped. We agree with the State.

118. The Sxth Amendment guaranteesthe assstance of counse for the defense of citizens accused of
cimes. U.S. Const. amend. VI. The guarantee of assistance of counsdl has been expanded to require
“effective assstance of counsdl.” McMann v. Richardson, 397 U.S. 759, 771 (1970). Whether the
defendant received effective assstance of counsd at trid is measured by a two-pronged test lad out in
Strickland v. Washington, 466 U.S. 668 (1984). The test, as espoused by the Missssippi Supreme
Court, is* (1) whether counsd’s overd| performance was deficient, and (2) whether or not the deficient
performance, if any, prejudiced the defense.” Taylor v. State, 682 So. 2d 359, 363 (Miss. 1996) (citing
Cole v. State, 666 So. 2d 767, 775 (Miss. 1995)). The defendant bears the burden of proving both
prongs of the test, and astrong, but rebuttable, presumptionexists that the defense counsdl’ s actions were

reasonable and gtrategic. 1d. “Theadequacy of counsd’ s performance, asto itsdeficiency and prgjudicid



effect, should be measured by a *totality of the circumstances.’” Id. (diting Cole, 666 So. 2d at 775). In
addition, on direct apped, the defendant must demondtrate that his representation was so deficent and
prgudicid that thetrid judge had the duty to declareamigtrid sua sponte “so asto prevent a mockery
of judtice” Colenburg v. Sate, 735 So. 2d 1099, 1102 (18) (Miss. Ct. App. 1999). On apped, this
Court isconfined to review only those facts which show ineffective assstance of counsd which are found
within the four corners of the record below. Id.

T9. Viewing the totality of the circumstances in the indant case, it is dear that the actions of
Townsend' s counsdl condtituted reasonable trial strategy. It is true that counsel offered a short opening
satement, made comparatively few objections throughout the trid, and faled to cal witnesses in
Townsend' s defense. But the burden of proving adefendant’ squilt is placed squarely onthe shoulders of
the prosecution; the defense is not required to make any showing of innocence. Here, Townsend' strid
counsd attacked the credibility of the State’ s primary witness, D.1.. Defense counsd’sline of questioning
was designed to show gapsin her verson of events, and counsd dicited through cross-examination that
D.l. had smoked crack cocaine with Townsend, that D.I. had opportunities to attempt an escape from
Townsend which were not taken, that the sexua acts on the car would have taken place within view of
passng cars, and that D.I. did not immediately contact authorities when she returned to her home.
Counsdl’ s opening Satement, dthough short, clearly presented Townsend' s version of the story: that the
sexua activity between Townsend and D.I. was consensud. Furthermore, a pretrid statement made by

Townsend to police describing his versionof the eventswhichtranspired on August 12, 2002, was entered



into evidence.! Thus, despite the fact that he did not testify in his own defense, a choice which he
voluntarily made, his verson of events was till presented to the jury.

110. Townsend argues that his counsd’ sfallureto put onwitnesses condtituted ineffective ass stance of
counsd. Asmentioned previoudy, counsel was not required to cal witnesses, snce the defendant carries
no burden in proving his innocence. On gpped, Townsend' s argument amounts to nothing more than a
bare allegation, because he has not stated what witnesses should have been cdled, or what additiona
evidence his counsel could have presented at trial. This being the case, Townsend has not carried his
burden on apped in showing how his counsel’s decision not to call witnesses at trid was deficient
performance. Although Townsend mentioned &t least two witnesses & his sentencing hearing, he makes
no mention of these witnesses on appeal. We note that the proper mechaniam for presenting evidence
whichis not in the record below would be on maotion for post-conviction relief. Colenburg, 735 So. 2d
at 1101-02 (15). Ondirect apped, we arerestricted to the facts contained intherecord. 1d. at 1102 (16).
Townsend cannot raise proposed witnesses  testimony or evidence not contained in the record on direct
apped. 1d.

11.  Viewing thetotdity of the circumstances of defense counsdl’ sperformancea trid, we find thet all
of counsd’ s actions of which Townsend complainsfdl within the ambit of reasonable trid srategy. We
see no events in the record below which should have caused the trid judge to take the initiative and sua
spontedeclare amidria to prevent amockery of justice. Townsend hasnot carried hisburden of proving

that histrid counsd’s performance was deficient.

! Townsend argued at trid that this statement should not have been introduced because it was
only dicited when the police confronted Townsend over evidence that he had stolen the car he was
driving. Townsend argued that the statement would be prgjudicia because it contradicted a previous
gtatement he gave regarding the events in question. However, we observe that this second statement
presents the version of events which Townsend presented at tridl.

6



II. WHETHER THE TRIAL COURT ERRED BY ADMITTING EVIDENCE
OF A STOLEN CAR REPORT

12. Townsend argues that the trid court erred in admitting a stolen car report which indicates that
Townsend gole the car whichhe was drivingon August 12, 2002. Townsend contends that he is entitled
to a new tria because the introduction of the stolen car report did nothing more than inflame the jury,
leading themto bdlieve “that he somehow was a rampant crimina who . . . Smply may or may not be guilty
of the crime of rape and sexud battery . .. .” The State counters that the stolen car report showed both
identity and opportunity, making it properly admissble under Rule 404(b) of the Mississippi Rules of
Evidence, and that any prejudice caused by the report was only dight. The trid court ruled thet the report
was admissible as res gestae evidence.

113. It iswdl-settled law that we will not overturn atria judge' s admission of evidence unless the
admisson amounts to an abuse of discretion. Bell v. State, 910 So. 2d 640, 643 (16) (Miss. Ct. App.
2005) (citing Hentz v. State, 542 So. 2d 914, 917 (Miss. 1989)). In addition, “evidentiary rulings are
affirmed unlessthey affect a subgtantia right of the complaining party.” 1d. (citing Sewell v. State, 721 So.
2d 129, 138 (150) (Miss. 1998)). The questionbeforethetrid judge in the indant case was whether the
stolen car report was evidence of “ other crimes, wrongs or acts’ which should be excluded Rule 404(b).
Under Rule 404(b), evidence of other crimes may be admitted if the evidence shows “proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.” Evidence
of other crimes may aso be admitted under the res gestae exception, whichprovides that such evidence
may be admitted if it is “so interrelated to the charged crime as to conditute a single transaction or
occurrence or a dosdy related series of transactions or occurrences.” Whedler v. State, 536 So. 2d

1347, 1352 (Miss. 1988). But if evidence of other crimesisintroduced for the purpose of showing that



the defendant acted in conformity therewith, the admisson of that evidence condtitutes reversible error.
Ainsworth v. Sate, 756 So. 2d 826, 828 (118) (Miss. Ct. App. 2000).

14. Townsend argues that the stolen car report does not fal within any of these exceptions.
Specificaly, he posits that the report was not necessary to prove identity because the car was identified
by D.I. He argues further that the report was not res gestae because his dleged stedling of the car was
not intimatdy connected with the aleged events which occurred on August 12, 2002. Wefind that the
stolencar report was properly admitted to show opportunity for Townsend to commit the crimescharged.
Townsend did not ownacar, and since, accordingtoD.I.” stestimony and Townsend' sadmitted statement,
the car was an integrd part of the events which took place, the admisson of the stolencar report dlowed
the jury to understand the events which occurred on the day in question. D.I. testified that Townsend
picked her up in the car, and raped her in and on the car. Townsend, in his second statement to police,
stated that he had picked up D.I. in the car, and that they had attempted to have sex inthe car. Since
Townsend did not own acar, the report showed the jury how Townsend was able to obtain the vehiclein
and on which al of these events occurred.

115. Furthermore, we agree with the State that the prejudicia effect of the stolen car is dight. In
Townsend' sfirst statement made to police, he states that he took the car, but that he was making half of
the payments onthe car. Townsend' sgirlfriend, who filed the stolen car report, was paying the other half.
Officer Mickey Baker, theofficer who took Townsend' s statement, confirmed this statement at trid. Thus,
the jury was presented with evidence which showed thet the stolen car report resulted fromthe rdationship
between Townsend and his girlfriend, and not arampant crime spree. Certainly the prgjudicid effect of
the stolen car report paled in comparison to the testimony of repeated rape and sexua battery given by

D.l..



116. Wefind that thetria judge did not abuse her discretion by admitting the report into evidence.

117. THEJUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY OF CONVICTION
OF COUNT | - RAPE AND SENTENCE OF THIRTY-FIVE YEARS; COUNT I1I - SEXUAL
BATTERY AND SENTENCE OF THIRTY YEARS; COUNT IV - SEXUAL BATTERY AND
SENTENCE OF THIRTY YEARS, WITH TWENTY YEARS SUSPENDED, WITH ALL
SENTENCES TO RUN CONSECUTIVELY TO EACH OTHER, ALL IN THE CUSTODY OF
THEMISSISSIPPI DEPARTMENT OF CORRECTIONSWITHOUT THE POSSIBILITY OF

PAROLE, IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO LEE
COUNTY.

KING, CJ.,,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.



